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A preliminary hearing is an informal hearing to determine whether there is probable cause to believe
that a violation(s) of the supervision agreement has occurred. A parolee has the right to a timely
preliminary hearing before an impartial hearing officer. This hearing will normally occur telephonically
or in person in or near the community where a supervision agreement violation is alleged to have
occurred or in person upon the return of the parolee to a SD DOC facility. However, a

preliminary hearing is not required if: 1. The parolee is under arrest and being held on an order issued
by a jurisdiction other than the Board of Pardons and Paroles, 2. The parolee left the state or other
approved jurisdiction without authorization and was apprehended outside of that jurisdiction, or 3. The
parolee was convicted of a felony or misdemeanor in a South Dakota court or a court of

another state or a federal court (SDCL § 24-15-23.1).

Definitions:

Parolee:

An individual who has been conditionally released to parole or suspended sentence from a South
Dakota Department of Corrections (DOC) facility prior to the expiration of the individual's sentence
under the supervision of the DOC (See ARSD § 17:60:01:00(6)). This also includes an offender
received from another state under interstate compact supervision (See SDCL chapter 24-16).

Supervision Agreement:

A document setting forth the general and special limitations, restrictions, and conditions that are
imposed by the Board of Pardons and Paroles, the Executive Director of the Board of Pardons and
Paroles, a parole supervisor and a parole agent (See ARSD § 17:60:02:09).

Constitutional Rights/Preliminary Hearing Notice/Waiver:

A written notification provided to the parolee that indicates: 1) whether the offender is entitled to a
preliminary hearing; 2) the offender’s rights at the preliminary hearing; 3) the date and time of the
preliminary hearing should the offender be entitled to and request one. Offenders are provided copies
of the violation report and supervision agreement at the time of being served the Constitutional
Rights/Preliminary Hearing Notice/Waiver form. The offender is required to initial the form to indicate
the constitutional rights were read and explained to them. If entitled to a hearing and, after being made
aware of their constitutional rights, the offender elects to waive their preliminary hearing, they are
required to indicate that waiver by initialing the waiver line on the form. If the offender is entitled to a
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preliminary hearing and requests one, the serving Agent/Staff will contact the Hearing Officer to set up
a date and time for the hearing, indicate that information on the Constitutional Rights/Preliminary
Hearing Notice/Waiver form, and provide the offender this notice of hearing (Attachment #2).
Offenders on Interstate Compact supervision in South Dakota from other states are required to make
admission of the violation(s) if they elect to waive their preliminary hearing (Attachment #3).

Hearing Officer’s Report:

A summary report of the preliminary hearing that is submitted to the Board of Pardons and Paroles by
the hearing officer within 10 working days following the hearing. A copy of the Hearing Officer’s Report
is also provided to the offender. If the Hearing Officer finds that probable cause exists following the
hearing, the offender will then have the right to proceed to the dispositional meeting and then, if
elected, to a final hearing in front of the Board of Pardons and Paroles. If probable cause is not found,
the Hearing Officer will immediately notify the appropriate staff to make arrangements to have the
offender released back to community supervision in a reasonable amount of time when a plan is
established and approved.

Dispositional Meeting:

An informal meeting between a parolee and the Executive Director of Parole or designee to assist the
parolee in determining the options available in proceeding with the matter of his/her parole and/or
suspended sentence revocation. The parolee and Executive Director or designee, may come to a
resolution and determination of sanction or may elect to proceed to a revocation hearing before the
Board of Pardons and Paroles.

Revocation Hearing:

The final dispositional hearing before the Board of Pardons and Paroles on an alleged parole or
suspended sentence violation. In the event the Board of Pardons and Paroles determines a parolee
violated the terms of his/her supervision agreement, the findings may include sanctions such as the
loss of good time (where applicable) and/or the loss of street time.

Working Day:

A standard workweek day, Monday through Friday, except for recognized state holidays, recognized
national holidays and any other special holidays declared by the Governor of South Dakota or the
President of the United States.

IV Procedures:

1. Procedural Rights Regarding the Preliminary Hearing:

A. Subject to the provisions of 88 24-15-23.1 and 24-15-23.2, a preliminary hearing, if required, will
be held within ten (10) working days of the arrest of the parolee, after the order for arrest has been
issued by the Executive Director of the Board of Pardons and Paroles for the return of the parolee
to a SD DOC facility (See SDCL § 24-15-23).

B. The parolee will receive advance written notice of the time and place of the preliminary hearing at
least forty-eight (48) hours prior to the scheduled hearing, unless the time period is waived by the
parolee and this is acceptable to the hearing officer, along with a copy of the violation report and
applicable attachments.

1. The preliminary hearing will take place in or near the community where a supervision
agreement violation is alleged to have occurred.
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a. “In or near the community” means the preliminary hearing will typically take place at the
location where the parolee is currently being held on arrest.

b. This hearing may be conducted telephonically or by other electronic means.

C. A parolee accused of violating the conditions of his/her supervision agreement has the following
rights at the preliminary hearing:

1. To be present at such hearing.

2. To remain silent; if the parolee chooses to testify on their own behalf, they give up this right and
are subject to cross examination.

3. To know the charges filed against them, indicating the precise rules violated and the
circumstances alleged.

4. To be present when witnesses testify against them and to cross examine them. The only
exception to this rule is if the hearing officer determines that the witness may be subject to risk
or harm if their identities were disclosed.

5. To present his/her own witnesses who can give relevant information concerning the violation.
These withesses cannot be character withesses. The hearing officer, however, may terminate
guestioning if the testimony becomes irrelevant, repetitious, or excessive. It is the
responsibility of the parolee to produce their own withesses as the hearing officer does not
have subpoena power, or the funds to assure the appearance of any witness for the preliminary
hearing.

6. To present any relevant evidence in the form of letters, affidavits, or documents.

7. A parolee does not have a right to an attorney at the preliminary hearing unless the hearing
officer has reason to believe that they are incapable of understanding the proceedings.

8. If the preliminary hearing is conducted and the hearing officer finds probable cause or if the
parolee waives the preliminary hearing, the parolee will then have the right to a final hearing in
front of the Board of Pardons and Paroles at which hearing they will have the right to an
attorney.

D. The preliminary hearing will be recorded to establish a record.

E. The preliminary hearing officer can order and/or recommend the parolee’s return to prison, or
continued placement in custody, only when probable cause is found to exist that the parolee did
violate the terms or conditions of the supervision agreement at the preliminary hearing.

F. Parolees accused of absconding from supervision will be provided a preliminary hearing when
apprehended and returned to local custody, except as provided under ASDR 17:60:03:04 or ASDR
17:60:11:03 (See Attachment 1).

G. The preliminary hearing may be postponed for good cause upon the request and agreement of the

preliminary hearing officer and parolee. Postponement will normally not exceed ten (10) working
days.
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2. Preliminary Hearing Officer Selection and Responsibilities:

A. The Executive Director of Parole appoints impartial hearing officers to conduct preliminary
hearings for Parole Services (See ARSD 17:61:01:13). The Director of Field Services will normally
serve as the Division’s preliminary hearing office.

1. When the appointed hearing officer is unable to remain impartial, another trained parole
agent/staff will serve as the impartial hearing officer.

B. The hearing officer will conduct the hearing and make findings as to whether there is reasonable
grounds to believe that the parolee violated the terms of his/her community supervision
agreement. The hearing officer will be responsible for:

1. Conducting a fair and impartial hearing.

2. Ensuring that the parolee wasl/is properly advised of and understands his/her due process
rights.

3. Ensuring the complete and accurate documentation of the preliminary hearing.
4. Making a finding based upon the evidence and testimony presented.
C. The hearing officer will ensure the preliminary hearing is digitally recorded.

D. The hearing officer will open the preliminary hearing by identifying those present, advising the
parolee of the purpose of the hearing and establishing jurisdiction and proper notice.

E. The hearing officer will advise the parolee of his/her rights at the preliminary hearing and
read/review the alleged violation(s) as specified in the violation report.

1. The parole agent/area supervisor who authored the violation report and/or other witnesses
may be present to give supporting evidence and/or present witnesses.

2. The parolee will be given an opportunity to present evidence and witnesses in his/her defense.

3. The parolee may confront adverse witnesses, unless such actions would subject the
witnesses to a risk of harm.

F. At the conclusion of the hearing, the hearing officer will normally render a decision that will result in
either of the following:

1. Afinding that probable cause does exist and that the parolee be returned to or remain in the
custody of a DOC facility for a final hearing before the Board of Pardons and Paroles.

2. Afinding that probable cause does not exist and that the parolee be released back to
supervision.

a. Upon determination that probable cause does not exist, the preliminary hearing officer will
ensure the release of the parolee from detainment back to parole supervision within a
reasonable amount of time, once a viable release plan is established and approved.

G. All parties will be verbally advised as to the decision of the hearing officer at the conclusion of the
hearing.
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H. The hearing officer will ensure the proper updating of the data system to reflect the outcome and
results of the hearing.

3. Parolees on Interstate Compact:

A. Courtesy hearings will be held for any out-of-state parolee under interstate compact supervision in
South Dakota.

B. All rights and procedures outlined in this policy will be afforded to a parolee on interstate compact
who is accused of a violation.

C. The hearing officer will coordinate all reports with the Deputy Interstate Compact Administrator.

V Related Directives:
SDCL § 24-15-23, 24-15-23.1, 24-15-23.2 and 24-16.
ARSD § 17:60:01:00(6), 17:60:02:09, 17:60:03:04, 17:60:11:03 and 17:61:01:13

VI Revision Log:
October 2006: Converted Parole Department OM to a DOC policy.
September 2007: Minor style/format revisions.
August 2008: Revised formatting of policy in accordance with DOC policy 1.1.A.2. Replaced
“parolee” with “compact” in definition of Parolee. Deleted “(Executive Director)” in the definition
of Supervision Agreement. Revised formatting of ss (B1 and former B2 to B1 and Bla), reversed ss
(C1 and C2) and added “parolee” when speaking of counsel within Procedural Rights Regarding the
Preliminary Hearing section. Revised wording in ss (A of Preliminary Hearing Officer Selection and
Responsibilities). Replaced “tape” with “digitally” recorded in ss (A) and replaced “receive” with “be
sent” in ss (F2) of Preliminary Hearing/Hearing Officer's Report). Added “SDCL 24-16" to ss (V).
Revised minor spelling corrections and wording throughout policy.
March 2009: Added “Class 1" as it relates to misdemeanor in the policy statement. Added definition
of Dispositional Meeting. Added statement regarding 48 hours prior to hearing in ss (B) and added ss
(F1) within Procedural Rights Regarding the Preliminary Hearing. Added statement regarding Senior
Parole Agent and FTO in ss (A) and added ss (A1) within Preliminary Hearing Officer Selection and
Responsibilities. Added ss (Da of Preliminary Hearing/Hearing Officer’'s Report).
March 2010: Revised formatting of Section 1. Added ARSD 17:61:01:13 to section (A of Preliminary
Hearing Officer Selection and Responsibilities) and Section V. Added reference to Attachment 1 within
ss (D1) and added ss (D2b and D2c) both within Preliminary Hearing/Hearing Officer's Report.
Added picture of Attachment 2. Added new Attachment 3 to policy. Added hyperlinks.
March 2011: No changes.
April 2012: Reviewed with no changes.
November 2013: Reviewed with no changes.
April 2015: Revised policy statement. Deleted definition of “Preliminary Hearing” Added definition
of “Constitutional Rights/Preliminary Hearing Notice/Waiver”. Deleted definition of “Waiver of
Preliminary Hearing” Revised definition of “Hearing Officer's Report”. Added “if required” and
“issued by the Executive Director of the Board, or the return of the parolee to a SD DOC facility” in
Section 1 A. Added “unless the time period is waived by the parolee and acceptable to the hearing
officer” in Section 1 B. Added “if feasible” to Section 1 B. 1. Added b. to Section 1 B. Deleted
previous 1.-3. and Replaced/Added 1. - 8. in Section 1 C. Added “or continued placement in
custody” in Section a D. Deleted “when the preliminary hearing officer and the parolee agree” Added
“upon the request and agreement of the preliminary hearing officer and parolee” in Section 1 F.
Deleted 1. In Section 1 E. Deleted “The senior parole agent in each region, serving as the field
training officers will also serve as the preliminary hearing officer for that region and Replaced with
“The director of Field Services will normally serve as the Division’s preliminary hearing officer”.
Deleted “probable cause exists for each allegation” and Replaced with “there are reasonable grounds
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to believe that the parolee violated the terms of his/her community supervision agreement” in Section 2
B. Deleted “ensuring the due process rights of the parolee are provided” and Replaced with
“Ensuring that the parolee was/is properly advised of and understands his/her due process rights” in
Section 2 B. 1. Deleted Section 3 “Preliminary Hearing/Hearing Officer's Report. Added “advise the
parolee of his/her rights at the preliminary hearing and read/review the” in Section 2 E. Added a. to
Section 2 F. 1. Deleted “usually the same day” and Replaced with “once a viable release plan is
established” in Section 2 F. 2. Deleted b. and c. in Section 2 F. Added H. to Section 2. Deleted 1.-2.
in old section 3 E.

May 2016: Reviewed with no changes.

Denny KaemingR (original signature on file) 08/15/2016

Denny Kaemingk, Secretary of Corrections Date
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Attachment 1: Related SDCL and ARSD

SDCL 24-15-23. Preliminary hearing on parole violation--Waiver of preliminary hearing--Detention
for board hearing--Waiver of appearance at revocation hearing. Subject to the provisions of §§ 24-15-
23.1 and 24-15-23.2, within ten working days of the arrest of the parolee, a preliminary hearing shall be
held. The preliminary hearing shall be held before an independent hearing officer to determine if there is
probable cause to believe that the parolee has violated the terms and conditions of the parolee's parole
status. The parolee has the right to waive this preliminary hearing at any time after the order for arrest has
been issued by the executive director of the Board of Pardons and Paroles. If probable cause is found to
exist, the parolee is to be returned to the penitentiary, there to be held, for a hearing to be held before the
Board of Pardons and Paroles to determine whether the parole should be revoked. If the parolee wishes to
admit to an alleged violation of conditions of parole, the parolee may waive a personal appearance at the
revocation hearing with the board.

SDCL 24-15-23.1. Preliminary hearing on parole violation not required under certain conditions. A
preliminary hearing as provided for in § 24-15-23 is not required if:

(1) The parolee is under arrest and being held on an order issued by a jurisdiction other than the Board of
Pardons and Paroles;

(2) The parolee left the state or other approved jurisdiction without authorization and was apprehended
outside of that jurisdiction; or

(3) The parolee was convicted of a felony or misdemeanor in a South Dakota court or a court of another
state or a federal court.

SDCL 24-15-23.2. Failure to provide preliminary hearing prior to return to facility—Hearing required
after return. If a preliminary under SDCL 24-15-23 is required and a parolee fails to receive a preliminary
hearing prior to the parolee’s return to a Department of Corrections facility, the parolee shall receive a
preliminary hearing within ten working days of the parolee’s return to a Department of Corrections facility.

ARSD 17:60:01:00. Definitions. Words used in this article mean:

(6) "Parolee," an individual who has been conditionally released to parole or suspended sentence from a
South Dakota Department of Corrections facility prior to the expiration of the individual's sentence under
the supervision of the Department of Corrections.

ARSD 17:60:02:09. Supervision agreement. Before being released on parole or suspended sentence,
the inmate shall execute a supervision agreement setting forth the general and special limitations,
restrictions, and conditions that are imposed by the board, the executive director, a parole supervisor, and
a parole agent. Any violation of institution rules after being paroled but before actual release may be
considered a violation of parole.
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ARSD 17:60:03:04. Preliminary hearing. A preliminary hearing is not required if the parolee is not under
arrest on a board warrant, has signed a waiver of preliminary hearing, has left the State of South Dakota or
other approved jurisdiction without authorization and was apprehended outside of that jurisdiction, or has
been convicted of a felony or misdemeanor in a South Dakota court, a court of another state, or a federal
court. If a preliminary hearing under SDCL 24-15-23 is required and a parolee fails to either receive or
waive a preliminary hearing prior to the parolee's return to a South Dakota Department of Corrections
facility, the parolee shall receive a preliminary hearing within ten working days of the parolee's return to a
South Dakota Department of Corrections facility.

After the preliminary hearing, the hearing officer shall submit to the board a written report on the
officer's findings and on the officer's decision resulting from the findings. The report shall be submitted
to the board within ten days after the preliminary hearing.

ARSD 17:60:11:03. Preliminary hearing. A preliminary hearing is not required if the parolee is not under
arrest on a board warrant, has signed a waiver of preliminary hearing, has left the State of South Dakota or
other approved jurisdiction without authorization and was apprehended outside of that jurisdiction, or has
been convicted of a felony or misdemeanor in a South Dakota court, a court of another state, or a federal
court. If a preliminary hearing under SDCL 24-15-23 is required and a parolee fails to either receive or
waive a preliminary hearing prior to the parolee's return to a South Dakota Department of Corrections
facility, the parolee shall receive a preliminary hearing within ten working days of the parolee's return to a
South Dakota Department of Corrections facility.

After the preliminary hearing, the hearing officer shall submit to the board a written report on the

officer's findings and on the officer's decision resulting from the findings. The report shall be submitted
to the board within ten days after the preliminary hearing.
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Attachment 2: Constitutional Rights/Preliminary Hearing

Notice/Waiver of Preliminary/Constitutional Rights

IWP in COMS-“Parole-Waiver of Prelim/Constitutional Rights”

STATEOF S0UTH DAKOTA
BOARD OF PARDONS AND PAROLES

CONSTITUTIONAL RIGHT SIPRELIMINARY
HEARING NOTICEWAIVER

State of South Dakota:
Vs
Defandant [ 1 I 1

Parcles Nams Number
PRELIMINARY HEARING
Preliminary hearing is an informal hearing to determine whether thers is probable cause to believe that 3 violation
ococurred. Any parcles, who has allegedly violsted the conditions of supervision and is in custody based upon a
warrant for s3id vielations, or alleged violator of Suspendad Santence who will b2 held beyond their suspendad
sentence relesse dste, has a right to a preliminary hearing.

[ ]Preliminary hearing on paule viptstion not required undsr cartsin conditione. A preliminary hesring 55 proviged fr In
§ 24-15-23 J5 not requirsd It [1] The paroies Js under SfTest and being held an an aroer Issued by S Urischction other than the
Board of Fardions and Paroiss ?11= paroiss Jsft the siale or other aoproved urisoicion without sufhorization and was
Soprehended ouiskoe of tha! jurlsohcion: or (3] The parales WSS comilcien oF g felony or misoEmeanor AN g Souwth Diskols court of 5
courtaf another SiEkE OF 3 ﬂsﬂE'c.l court {SDCL :-4- F231)

At the preliminary hearing you have the following rights:
1. To b= pressnt 5t such haaring
2. ou have the right to remain silent; if you choose to testify on your own behalf you give up this right and will
be subject to cross examination.

3. Toknow the charges filed, indicating the precise rules violated and the circumstances slleged

4. Tobe present when witne 1-'-=1rf'§.- sgainst you and to cross examine them. The only a:cnpﬂ ion to this
ruke is if the hearing officer determines 1|'-i1 the witness may be subject to risk or harm if their identities were
disclosed.

5. The offender may present his/her own witnesses who can give relevant information conceming the viclation.
These witnesses cannot be character witnesses. The hearing officar, howsver, may terminate questioning if
the testimony becomes irrslevant, repetitions, of EXcessve. I1 is your res ponsibility 1o producs youwr own
witnesses 35 the hearing officer doss not have subposns power, or the funds to assure the appearancs of
any witness for the pralirnirary hearing.

6. Topresent any relevant evidence in the form of letters, affidavits, or documants.

7. ‘Youwdonot have a right to an attorney 5t the preliminany haaring unless the hearing officer has reason to
believe that you areincapable of understanding the procesdings.

8 Ifthe preliminary hearing is conduct=d and the I'aarlr officer finds probable cawss or if you waive the
prefiminary hearing you will then have the right mafiral hearing in front of the Board of Pardons and
Paroles at which hearing you will have the right to an attomey.

The hearing will mast likely be hald telephonically and will ba recorded. At the end of the hearing the hearing officar
shall make 3 finding of probable cause or lack of probable csuse and 3 brief statemant describing the basis for the
finding. The hearing officer will forerard 3 written report to the parcle board and cause a copy of the sameto be
served on you.

Initizls

[ 1] These Constitutions] Rights were read and explained toma.

[ ] With a full understanding of these Rights and not acting under any threat, fear, coarcion, of promise, and
acting of my own free will, | |'=r=-b'y waive my righttoa Pr—'-llmlrc.ry Hearing on the alleged viclation.

L I L ] L 110 ]
Parcles Siznature Diate Witnes Diaie

[ 1 NOTICE OF HEARING
PLEASE TAKE MOTICE that 3 preliminary haaring will b= hal telephonically an [ 1.3t 1
Dare Time AMPM

Version 201206
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Attachment 3: Interstate Compact Constitutional Rights/Preliminary

Hearing Notice/Waiver form

IWP in COMS “Parole-Interstate Compact Constitutional Rights Waiver”

STATEOF 50UTH DAKOTA
BOARD OF PARDONS AND PAROLES

CONSTITUTIONAL RIGHT SIPRELIMINARY
HEARING NOTICEWAIVER WITH ADMISSION

State of South Dakota:
Vs
Defendant [ 1 I |

Parcles Name Number
PRELIMINARY HEARING
Preliminary hearing is an informal hearing to determine whether there is probable cause to believe that 5 violation
occurred. Any paroles, who has allegedly violated the conditions of supervision and is in custody based upona
warrant for said vielstions, or slleged viclator of Buspended Sentence who will ke held bayond their suspended
sentence release date, has a right to 3 preliminary hasring.

[ ] Prefiminary hearing on parcle violstion notrequired under certsin conditions. A preliminary hesring 85 provioss fr i
§24-15-23 Is nof requirsd It (1) The paroles |s umaer Srrest and belng held on an oroer Issued By 5 jurisclchion other than the
Board of Paroons and Faroles; [2) The paroles ot the siale or ofhier aooroved urisdiction without suthorizstion and was
angrehender ouisioE of that (Urisaichon or (3] The parsles wWas COMVCIED of & f=lony or MIS0EMEEN0r I & South DSk court of 3
courtof snother siaie or 5 fegeral court (SDCL 24152310

At the preliminary haaring you have the following rights:
1. To bepresant at such hearing
2. You have the right toremain silent; if you choose to testify on your own behalf you give up this right and will
be subjact to cross examination.

3. Toknow the charges filed, indicating the precise rules violsted and the circumstances slleged.

4. Tobe present when witnesses testify against you and to cross examine them. The only excaption to this
rulz is if the haaring officer determines that the witness may be subject to risk or harm if their identitizs wears
disclosed.

5. The offender may present his/her own witnesses who can give relevant information concerning the viclation.
Thess witnesses cannot be character witnesses. The hearing officar, however, may terminate questioning if
the testimony becomes imslevant, repetitions, or excassive. [t is your responsibility to produce your own
witnesses a5 the hearing officer does not have subposna power, or the funds to assure the appesrance of
any witness for the preliminary haaring.

6. Topresent any relevant evidence in the form of letters, sffidavits, or documents.

7. Youdonot have a3 night to an attorney 5t the preliminary hearing unless the hearing officer has resson to
belizve that you are incapable of understanding the procesdings.

8. |fthe preliminary hearing is conducted and the hearing officer finds probable cause or if you waive the
prefiminany haaring you will then have the right to a final hearing in front of the Board of Pardons and
Farcles at which hearing you will have the right to an attomey.

The hearing will most likely be held telephonically and will be recorded. At the end of the hearing the hearing officar
shall make 3 finding of probable cawse or lack of probsble cawss and 3 brisf statemant describing the basis forthe
finding. The haaring officer will forward a written report to the parole board and cause a copy of the sameto be
served on you.

I nitials

[1] Thes= Constitutional Rights were raad and explained to me.

[1] With a full understanding of these Rights and not acting under any threat, fear, coercion, or promise, and
acting of my own fres will, | hersby admit that | am in vielation of the parole viclstions as listed in the Offendar
iolstion Report and waive my right to a Preliminary Hearing. .

L 1L 1 L 1L 1
Parcles Siznature Diate Witnezz Diate

[ ] NOTICE OF HEARING
PLEASE TAKE NOTICE that a preliminary hearing will be held telephonically an [ 1. at] ]
Date Time  AMPM
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